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Brief facts of the case: -
Shri Nizar Ali Sickaldar (hereinafter referred to as 'passenger'/ 'NoticeeJ

holding an Indian Passport Number No. 24850545 residing at No.13/29, La-l Mohamed
Cross Street, Chepuk, Chennai-600005, Tamil Nadu arrived at Sardar Vallabhbhai
Patel International Airport (SVPIA), Ahmedabad from Dubai by Fly Dubai Flight No.

F2437 (Seat No. 28E) on 14.12.202I. On the basis of passenger profrling and
suspicious movement, the examination of the passenger and his baggage was felt
required. Accordingly, the passenger was intercepted by the Officers of Air Intelligence
Unit (hereinafter referred to as "AIU"), Customs, SVPIA, Ahmedabad while he was
attempting to exit from the Green Channel of Termina1 2 building of the SVPIA in the
presence of independent panch witnesses under Panchnama proceedings dated
14.72.2021. The passenger was carrying one blue trolley bag and one shoulder bag.

2. The AIU officer asked the passenger if he had anything to declare to Customs,
in reply to which he denied. The AIU oflicer informed the passenger that the officers
would be conducting his personal search and detailed examination of his baggage, i.e.
One blue trolley bag and one shoulder bag. The AIU offrcers offered their persona.l
search to the passenger, but the passenger denied saying that he was having fu11 trust
on tlle AIU ofEcers. The AIU offrcer asked the passenger whether he wanted to be
searched in presence of tl e Magistrate or the Superintendent (Gazetted Offrcer) of
Customs, in reply to which the passenger gave his consent to be searched in presence
of the Superintendent of Customs. The AIU officers asked the said passenger to pass
through the Door Frame Metal Detector (DFMD) Machine insta-lled near the Green
Channel in the Arrival Hall of Terminal 2 building after removing all metallic objects
from his body. The passenger readily removed a-11 the metallic objects such as mobile,
accessories, etc. ald kept those in a plastic tray and passed through the DFMD.
However, no beep sound was heard indicating that prima facie there is nothing
objectionable on his body/clothes. Thereafter, the AiU officers took the passenger
along with the independent panchas to the AiU Oflice located opposite to Belt No.5 of
the Arrival Ha-11, Termina-l-2, SVPI Airport, Ahmedabad along with the baggage of the
passenger. The AIU officers checked tl.e baggage of the passenger thoroughly and the
passenger was thoroughly frisked by the AIU officer. On thorough frisking of his body
during the course of search ttre AIU officer found the jeans parrt worn by passenger to
be unusually healy. On further examination it was found that the jeans pant was
stitched with lining and on opening tJ:e stitching of jeans pant, the oflicer found brown
paste iike substance placed in between the two layers of the jeans pant. The jeans
pant along with all the articles removed by the passenger from his body/clothes which
were placed in the tray were scanned in the X-Ray Baggage Scalning Machine. On
scanning the same, dark images were noticed in the jeans pant and a smal1 packet
wrapped with paper on monitor of X-Ray Baggage Scalning Machine. On opening the
small packet wrapped witll paper in the tray, one kadiwali chain was recovered from it
which appeared to be made of gold.

3. Thereafter, the AIU oflicers ca.11ed the Government Approved Valuer Shri
Kartikey Vasantrai Soni and informed him that some material in paste form which
appeared to be gold in semi-so1id form and one kadiwali chain that appeared to be
made of gold have been recovered from a passenger and hence, he needs to come to
the Airport for testing and Va.luation of the said material. In reply, the Government
Approved Va-luer informed the AIU officers that the testing of the said material was
only possible at his workshop as gold has to be extracted from such semi solid/paste
form by melting it and also informed the address of his workshop. Thereafter, the AIU
offrcer took the recovered paste arld kadiwa-li chain a-1ong with panchas and the
passenger in a Government Vehicle at the premises of the Government Approved
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Valuer located at 301, Golden Signature, Behind Ratnarn Complex, C.G. Road,
Ahmedabad.

4. The semi-solid paste arrd kadiwali chain were weighed on a weighing scale at
the premises of Mr. Kartikey Vasantrai Soni, Government Approved Va-luer and he
informed that the gross weight of said brown coloured paste like substance removed
from tlre jeans pant is 518.50O grams and that of kadiwali chain is 44.79O grams.

5. Mr. Kartikey Vasantrai Soni started the process of converting the said paste like
substalce into solid gold by putting the semi-solid paste into tJle furnace and upon
heating, the said semi solid substance turned into liquid material. The said substance
in liquid state was taken out of furnace arrd poured in a bar shaped plate and after
cooling it for some time, it became yellow coloured solid meta-l in the form of a bar.
Aftei compietion of the procedure, Government Approved Valuer, vide Valuation
Report issued under Certificate \o. 716/2027-22 dated 74.12.2027 certified that a
gold bar of 24Kt totally weighing 404.260 Grams having purity 999.0 is derived from
the 518.500 grams of Semi So1id Substance consisting of Gold and chemical mix.
Further, the kadiwali chain was also made up of 24Kt gold weighing 44.790 grams of
purity 999.0. The gold bar and gold kadiwali chain recovered from the passenger is
having total weight of 449.O5O grams and having tota-I Market Value of Rs.
22,34,0241- (Rupees Twenty Two Lakhs Thirty Four Thousand and Twenty Four Only)
and Tariff Value of Rs.19,59,766/-(Rupees Nineteen Lakhs Fifty Nine Thousand Seven
Hundred and Sixty Six only) which has been calculated as per the Notification No.
95/2021-Customs (N.T.) dated 3O.11.2021 (gold) and Notification No. 96/2027-
Customs (N.T.) dated 02.12.2027 (exchange rate).

6. The method of testing and valuation used by the Government Approved VaJuer
was done in a perfect manner in t}le presence of independent panchas and the
passenger was satished and agreed to the testing and Valuation Report and in token of
the same, the independent Panchas and the passenger, a-11 had put their dated
signature on the said Va-iuation Report of having seen, read and in tJre agreement of
same.

7. The following travel documents and identity documents of the passenger v/ere
recovered and withdrawn for further investigation: -
i) Boarding pass of Ply Dubai No. VZ 437 (Seat No. 28E) from Dubai to Ahmedabad

dated 14 / 12 /2021.
ii) Copy of Passport No. 24850545 issued at Chennai ot 3O/O5/2O19 valid up to

29 /Os /2029.

8. A statement dated 14.72.2021 of Shri Nizar Ali Sickandar was recorded under
Section 108 of the Customs Act, 7962 after issuing surlmons to him, wherein he inter
alia stated that:

) He can read, write and speak normal English and Hindi.
) His mobile No. is 9600O84169 (Indtal and his Aadhar Card No is 3128 9608

6619.
) His travel expenses ald stay expenses in Dubai was arranged by him and his

friend Anwar Aghamadh.
) On the day of his boarding, on 13.72.2021 he arranged himself to concea-1 the

gold paste in his jeans parrt so that he can deliver to his friends. He also said
tl:at after reaching Ahmedabad, he was to board a bus/train to Chennai,
Tamilnadu ald hand over the gold to his friends.

) He was aware that import of gold without pa5rment of customs duty is al
offence but as he was in need of money, he took up that work and tried to
smuggle gold into the country on behalf of unknown person. With this
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intention, he was to evade payment of customs duty and smuggle the gold by
concealing the same in jeans pant, he did not declare the goods brought by him
before arly Customs ollicer.

9. Therefore, the 24Kt gold bar weighing 404.260 Grams of purity 999.0 which
was derived from the gold paste and chemical weighing 518.500 grams which was
concealed in the jeans pant worn by the passenger and kadiwali gold chain weighing
44.790 grans of 24Kt. having purity of 999.0 which was concea,led by wrapping paper
around it ald carried by him in his person, totally weighin g 449.O5O grams and
having total Market Va-lue of Rs.22,34,024/- (Rupees Twenty Two Lakhs Thirty Four
Thousand and Twenty Four Only) and Tariff Value of Rs. 19,59,766/- (Rupees Nineteen
Lakhs Fifty Nine Thousand Seven Hundred and Sixty Six only) were seized vide
Seizure Order/ Memo under Panchanama proceedings both d,ated 74.12.2021 on a
reasonable belief that the same were liable for conliscation under the Customs Act,
7962.

10. In view of the above facts, the said the 24Kt. gold. bar weighing 404.260 Grams
having purity of 999.0 which was derived from the gold paste and chemical weighing
518.500 grams and kadiwali gold chain weighing 44.79O gratns of 24Kt. having purity
of 999.0, totally weighin g 449.O5O grams having tota-l Market Value of Rs.22,34,0241-
(Rupees Twenty Two Lakhs Thirty Four Thousand and Twenty Four Only) and Tariff
Value of Rs.19,59,766/- (Rupees Nineteen Lakhs Fifty Nine Thousand Seven Hundred
and Sixty Six only) concealed and carried by the passenger Shri Nizar Ali Sickandar
without declaration to Customs appears to be "smuggled goods" as delined under
Section 2139) of Customs Acl, 1962. The offence committed is admitted by the
passenger in his statement recorded on 14.12.2027 under Section 1O8 of the Customs
Act, 1962. The said gold recovered from the passenger was seized vide Seizure
Order/Memo under Palchnama proceedings both dated 14.12.2021.

a. As per para 2.26 of Foreign Trade Policy 2O15-2O Bona-lide household goods
and personal effects may be imported as part of passenger baggage as per limits,
terms and conditions thereof in Baggage Rules notilied by Ministry of Finance.

b. As per Seclion 3(2) of the Foreign Trade (Development and Regulation) Act,
1992 tt,e Central Government may by Order ma.ke provision for prohibiting, restdcting
or otherwise regulating, in all cases or in specified classes of cases and subject to such
exceptions, if any, as may be made by or under the Order, the import or export of
goods or seryices or technoiory.

c. As per Section 3(3) of the Foreign Trade (Development and Regulation) Act,
1992 AIl goods to which arry Order under sub-section (2) applies sha-Il be deemed to be
goods the import or export of which has been prohibited under section 11 of the
Customs Act, 1962 (52 of 7962\ and all the provisions of that Act sha-ll have effect
accordingly.

d. As per Section 1 1(1) of the Foreign Trade (Development ald Regulation) Act,
7992 no export or import shali be made by any person except in accordance with the
provisions of this Act, the rules and orders made thereunder and the foreign trade
policy for the time being in force.

e. As per Section 11(3) of the Customs Act, 7962 Any prohibition or restriction or
obligation relating to import or export of any goods or class of goods or clearance
thereof provided in any other law for the time being in force, or any rule or regulation
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made or any order or notification issued thereunder, shall be executed under the
provisions of that Act only if such prohibition or restriction or obligation is notified
under tJle provisions of this Act, subject to such exceptions, modifications or
adaptations as the Central Government deems fit.

f. As per Section 2(3) - "baggage" includes unaccompanied baggage but does not
include motor vehicles

g.
(a)

(b)

(c)

(d)

(e)

As per Section 2(221, of Customs Act, 1962 defrnition of 'goods' includes-
vessels, aircrafts and vehicles;
stores;
baggage;
currency and negotiable instruments; and
any other kind of movable property;

h. As per Section 2(33) of Customs Act 1962, prohibited goods means any goods

the import or export of which is subject to any prohibition under this Act or any other
law for the time being in force.

i. As per Section 2(39) of the Customs Act 1962 'smuggling' in relation to any
goods, means arly act or omission, which will render such goods liable to conflscation
under Section 1 1 I or Section 1 13 of the Customs Act 1962.

j. As per Section 77 of the Customs Act 7962 the owner of baggage shall, for the
purpose of ciearing it, make a declaration of its contents to the proper officer.

k. As per Section 110 of Customs Act, 1962 if the proper oIficer has reason to
believe that any goods are liable to confiscation under this Act, he may seize such
goods.

l. Any goods which are imported or attempted to be imported or brought within
the Indian customs waters for the purpose of being imported, contrary to any
prohibition imposed by or under this Act or any other law for the time being in force
sha.ll be liable to confiscation under section 1 11 (d) of the Customs Act 1962.

m. Any dutiable or prohibited goods found concealed in any manner in any
package either before or after the unloading thereof are liabie to confiscation under
Section 111 (i) of the Customs Act 1962.

!1. Any dutiable or prohibited goods removed or attempted to be removed from a
customs area or a warehouse without the permission of the proper oflicer or contrary
to the terms of such permission are liable to confiscation under Section 1 1 1 fi) of the
Customs Acl 1962.

p. As per Section 112 of the Customs Act 7962 any person, (a) who, in relation to
any goods, does or omits to do any act which act or omission would render such goods

liable to confiscation under Section 1 11, or abets the doing or omission of such an act,
or (b) who acquires possession of or is in any way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing or in any manner
dealing with any goods which he know or has reason to believe are liable to
confiscation under Section 111, shall be liable to penalty.

o. As per Section 119 of Customs Act 1962 any goods used for concealing
smuggled goods shall also be liable for confiscation.
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q. As per Section 123 of Customs Act 1962
(1) where arry goods to which this section applies are seized under this Act in the
reasonable belief that they are smuggled goods, the burden of proving that they are
not smuggled goods shall be-

(a) in a case where such seizure is made from the possession of any person -
(i) on the person from whose possession the goods were seized; and

(ii) if any person, ottrer than tJre person from whose possession the goods were seized,
claims to be the owner ttrereof, also on such other person;
(b) in any other case, on the person, if any, who claims to be the owner of goods so
seized.

(2) This section shall apply to gold, and manufactures thereof, watches, and arry otJrer
class of goods which ttre Central Government may by notilication in the OIficial
Gazette specify.

r. As per Customs Baggage Declaration Regulations, 20 13 a-11 passengers who
come to India and having alything to declare or are carrying dutiable or prohibited
goods shall declare their accompanied baggage in the prescribed form.

L2. It therefore appears that:

a) Shri Nizar A1i Sickandar had actively involved himself in the instant case of
smuggling of gold into india. Shri Nizar Ali Sickardar had improperly imported gold in
a paste/semi solid form mixed with chemica1 weighing 518.500 grams and 404.260
grams gold was extracted from it in a bar form of purity 999.0 (24 KT) and kadiwali
gold chain weighing 44.790 gra:rts of purity 999.0 (24 KT), total gold weighing 449.O5O
grams and having total Market Value of Rs. 22,34,024/- (Rupees Twenty Two Lakhs
Thirty Four Ttrousand and Twenty Four Only) and Tariff Value of Rs.79,59,766/-
(Rupees Nineteen Lakhs Fifty Nine Thousand Seven Hundred arld Sixty Six only) by
concealing t}le gold paste placed in between two iayers jeans pant he was wearing and
kadiwali gold chain wrapped with paper and attempted to remove the gold paste and
kadiwali gold chain without declaring it to the Customs at Red Chalnel. The
passenger opted for Green Channel to exit the Airport with a deliberate intention to
evade the payment of Customs Duty and fraudulently circumventing the restrictions
and prohibitions imposed under the Customs Act, 1962 and other allied Acts, Rules
and Regulations. The passenger has himself admitted in his statement that the said
gold was brought by him to hand it over to his friends. He also admitted that the
travelling expenses for the to and fro journey and stay in Dubai were borne by himself
and his friend named Anwar Aghamadh. Therefore, the improperly imported gold
attempted to be removed illicitly by the passenger by way of concea-1ment w'ithout
declaring it to the Customs on arrival in India cannot be treated as bonafide
household goods or personal effects. Shri Nizar Ali Sickandar has thus contravened
the Foreign Trade Policy 2Ol5-2O and Section 11(1) ofthe Foreign Trade (Development
and Regulation) Act, 7992 read with Section 3(2) and 3(3) of the Foreign Trade
(Development and Regulationl Act, 1992.

bl By not declaring the value, quantity and description of the goods imported by
him, the said passenger has violated the provisions of Baggage Rules, 2016, read with
tl:e section 77 of the Customs Act, 1962 and Regulation 3 of the Customs Baggage
Declaration Regulations, 2O 13 .
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c) The improperly imported gold by the passenger, Shri Nizar Ali Sickandar, found
concealed in semi-solid form in his jeans pants and kadiwa-li gold chain by wrapping
paper around it without declaring it to the Customs is thus liable for confiscati.on
under Section 11 1(d), (i) and (1') read with Section 2 (22\, l33l, (39) of the Customs Act,
1962 and further read in conjunction with Section 11(3) of Customs Act, 1962.

dl Shri Nizar Ali Sickandar, by his above-described acts of commission has
rendered himself liable to penalty under Section 1 12 of the Customs Act, 1962.

e) Goods used for concealing the smuggled goods by the passenger Shri Nizar Ali
Sickandar are also liable for confiscation under Section 1 19 of Customs Act,
7962.

4 As per Section 123 of Customs Act 1962, the burden of proving that the said
improperly imported gold totally weighing 449.050 grams valued at Rs. 22,34,024 /-
(Rupees Twenty Two Lakhs Thirty Four Thousand and Twenty Four Only) [Market
Valuel and Rs.19,59,766/-(Rupees Nineteen Lakhs Fifty Nine Thousand Seven
Hundred altd Sixty Six only) (Tariff Value) by way of concealment in his person
without declaring it to the Customs, are not smuggled goods, is upon the passenger
a-nd Noticee, Shri Nizar Ali Sickandar.

13. Now therefore, Shri Nizar Ali Sickandar holding an Indian Passport Number No.
24850545 residing at No. 13/29, Lal Mohamed Cross Street, Chepuk, Chennai-
600005, Tamil Nadu is called upon to show cause in writing to the Additional
Commlssloner of Customs, Ahmedabad having his oIlice at 1.t Floor, Custom House,
Near All India Radio, Old High Court Lane, Nawangpura, Ahmedabad 38O OO9, within
30 days of tJ:e receipt of this notice as to why :

The seized gold bar (extracted from the semisolid/paste form substance)
and one gold kadiwali chain totally weighing 449.050 grams, having
va.lue of Rs. 22,34,024/- (Rupees Twenty Two Lakhs Thirty Four
Thousand and Twenty Four Only) [Market Value] and Rs.19,59,766/-
(Rupees Nineteen Lakhs Fifty Nine Thousand Seven Hundred and Sixty
Six only) (Tariff Value), recovered from the passenger vide Seizure Order
under Panchnama proceedings both dated 14.12.2021 should not be
confiscated under Section 111(d), (il and fi) of the Customs Act, 1962;

The seized packing material, i.e. jeans pant used in concealing the gold
and seized under Panchnama proceedings dated 74.72.2027 should not
be confiscated under Section 119 of the Customs Act, 7962;

111

Defense reply aad record of persoaal hearlag: -
L4. The noticee has not submitted any written submission to the Show Cause
Notice issued to him.

15. The noticee was given an opportunity to appeared in person to represent his
case on 13.01.2023; 79.01.2023 & 25.01.2023, but he fails to appeared and represent
his case. In the instant case, the nolicee has been granted sufficient opportunity of
being heard in person for three times but he failed to appeared.

I

11
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Discussion and Findings:
L6. I have carefully gone through the facts of this case ald find that the noticee has
not submitted written reply to notice arrd also not appeared in personal hearing. I
therefore proceed to decide the insta.nt case on the basis of evidences and documents
available on record.

L7. In the instaat case, I find that the main issues that are to be decided is whether
the gold bar, of 24 Kt. 1999.0 purity, weighin g 4O4.260 grams, derived from the gold
paste weighing 518.500 gms. and one kadiwali chain of 24 Kt. 1999.0 purity gold
weighing 44.790 grarns, totally weighing 449.050 grams, having tariff value of
Rs.19,59,766 /-(Rupees Nineteen La-khs Fifty Nine Thousand Seven Hundred and Sixty
Six only) and market value of Rs.22,34,O24 /- (Rupees Twenty Two Lakhs Thirty Four
Thousand and Twenty Four Only) concealed in the jeans worn and recovered from
Shri Nizar Ali Sickandar, which were seized vide Seizure Order/Memo under
Parchnama proceedings both dated 14.72.2021 on the reasonable belief that the said
goods were smuggled into India, are liable for conliscation under Section 111 of the
Customs Act, L962 (hereinafter referred to as the Act) or not; whether the packing
materials used for packing and concealing the smuggled goods are liable for
confiscation under Section 119 of the Act ard whether the passenger is 1iab1e for
penalty under the provisions of Section 112 of the Act.

18. I find that the panchnama clearly draws out the fact that, on the basis of
specific intelligence, the passenger was intercepted when they were about to exit by
opting Green Channel, for conduct of personal search and examilation of his baggage.
On scanning the checked-in baggage nothing objectionable noticed; on frisking of the
passenger the jeans appeared to be some abnormal; on scanning the jeans in X-ray
baggage scalning machine dark image were noticed in jeans pant. On examination of
jeans, it was noticed that, jeans pant was stitched with lining. The officer opened the
stich ofjeans and found gold paste placed in plastic pouch between two layers ofjeans
pant. It is on record that the passenger had admitted that he was carrying gold paste
and one kadiwali chain concealed in jeans pant worn by him, with an intent to
smuggle into India without declaring before Customs OfIicers. It is a-1so on record that
the government approved vaIuer had certified that; gold bar of 24Kt/999.0 purity
weighing 404.260 (extracted from goid paste) and one kadiwali chain of 24Kt/999.O
purity gold weighing 44.790 grotns, totally gold weighing 449.O5O having Tariff Value
of Rs.19,59,766/- atd Market value of Rs.22,34,O24 /-. The gold totally weighing
449.O5O grams of 24Kt/999.O purity were seized vide Seizure Memo/Order under
Panchnama proceedings both dated 74.12.2027, in the presence of the passenger and
Panchas.

L9. I also find that ttre passenger had neither questioned tlie manner of the
parrchnama proceedings at the material time nor controverted the facts detailed in the
panchnama during the course of recording his statement. Every procedure conducted
during the palchnama by the Officers was well documented and made in tJ:e presence
of the parrchas as well as the passenger. In fact, in his statements, he has clearly
admitted that he had intentionally kept the gold paste arrd one kadiwali chain,
concea-led in his jeals, and not declared the same on his arrival before the Customs
with an intent to clear them illicitly and evade paSrrnent of customs duty and thereby,
violated provisions of Customs Act, the Baggage Rules, the Foreign Trade
(Development & Reguiations) Act, 1992, the Foreign Trade (Development &
Regulations) Ru1es, 1993 and the Foreign Trade Policy 2O|5-2O2O.

20. Further, the passenger has accepted that he had not declared the gold
concea-led in jeans worn by him on his arrival to the Customs authorities. It is clear
case of non-deciaration with an intent to smuggle the go1d. Accordingly, there is
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sufflcient evidence to say that, tlle passenger had kept the gold which was in his
possession and failed to declare the same before the Customs Authorities on his
arriva-l at SVP International Airport, Ahmedabad. The case of smuggling of gold
recovered from his possession and which was kept undeclared with al intent of
smuggling the same and in order to evade paj.ment of Customs duty is conclusively
proved. Thus, it is proved that passenger violated Section 77, Section 79 of the
Customs Act for import/smuggling of gold which was not for bonafide use and thereby
vioiated Rule 11 of the Foreign Trade Regulation Rules 1993, and para 2.26 of the
Foreign Trade Policy 2O15-2O. Further as per Section 123 of the Customs Act, 7962,
gold is a notified item and when goods notified thereunder are seized under the
Customs Act, 1962, on the reasonable belief that they a-re smuggled goods, the burden
to prove that, they are not smuggled, sha-ll be on the person from whose possession
the goods have been seized.

2L. From the facts discussed above, it is evident that Shri Nizar Ali Sickandar had
carried tlre gold (in paste form and one kadiwali chain), of 24 Kt/ 999.0 purity totally
weighing 449.050 grams, concealed in the jeans worn by him, while arriving from
Dubai to Ahmedabad, with an intention to smuggle and remove tJ e same without
paJrment of Customs duty. Thereby rendering the gold totally weighing 449.050 grams,
liable for conflscation, under the provisions of Sections 111(d), 111(i) and 111[) of the
Customs Act, 1962. By secreting the gold concealed in the jeans worn by passenger
and not declaring the same before tJle Customs, it is established that the passenger
had a clear intention to smuggle the gold clandestinely with the deliberate intention to
evade paSrment of customs duty. The commission of above act made the impugned
goods fal1 within the ambit of 'smuggling'as defined under Section 2(39) of the Act.

21. It is seen that the noticee had not liled the baggage declaration form and had not
deciared the gold which was in his possession, as envisaged under Section 77 of the
Act read with the Baggage Rules and Regulation 3 of Customs Baggage Declaration
Regulations, 2013. It is a-lso observed that the imports were a-lso for non-bonaIide
purposes, as the same was carried by the noticee for other person on receipt of
monitory benelit. Therefore, the improperly imported gold concealed in the jeans worn
by the noticee without declaring to the Customs on arrival in India cannot be treated
as bonafide household goods or personal effects. The noticee has thus contravened the
Foreign Trade Policy 2O75-2O and Section 11(1) of the Foreign Trade (Development
and Regulationl Act, ).992 read with Section 3(2) and 3(3) of the Foreigrr Trade
(Development and Regulationl Acr, 1992.

It, is therefore, proved that by the above acts of contravention, the noticee has
rendered the gold bar derived from gold paste, and one kadiwali ct,arn, of24 Kt/ 999.O
purity totally weighing 449.050 gra'ns, having Tariff Va-lue of Rs. i9,59,766 / - end,
Market value of Rs.22,34,O24/-, seized, vide Seizure Memo/Order under the
Panchnama proceedings both dated 14.12.2021 are liable to confiscation, under the
provisions of Seclions 111(d), 111(i) and 111[) of the Customs Act, 1962. Byusingthe
modus of concealing gold in the jeans worn by passenger, it is observed that the
passenger was fully aware that the import of said goods is offending in nature. It is
therefore very clear that he has knowingly carried the gold arrd failed to declare the
sarne on his arrival at the Customs Airport. It is seen that he has involved himself in
carrying, keeping, concealing and dealing with the impugned goods in a manner which
he knew or had reasons to beiieve that the sarne were liable to confiscation under the
Act. It, is therefore, proved beyond doubt that the noticee has committed an offence of
ttre nature described in Section 112 of Customs Act, 1962 making him liable for
penalty under Section 1 12 of the Customs Act, 7962.

Page 9 of 13



OIO NO: 87IADC/VM /0&A/2022-23
F. Noivlll/10'2g/svPlA/o&A I HQ/ 2022-23

22. I find that the noticee confessed of carrying the gold derived from gold paste
and one kadiwali chain, of 24 Kt/ 999.0 purity totally weighing 449.O5O grams by
concealing in the jeans worn by him and attempted to remove the said gold from the
Customs Airport without declaring it to the Customs Authorities and thereby violating
the provisions of para 2.26 of the Foreign Trade Policy 2Ol5-2O and Section 11(1) of
tlre Foreign Trade (Development arrd Regulation) Act, 1992 read with Section 3(2) and
3(3) of the Foreig:rr Trade (Development and Regulation) Act, 1992 further read in
conjunction with Section 11(3) of Customs Acr ,1962 ald the relevant provisions of
Baggage Rules, 2016 and Customs Baggage Declaration Regulations, 2013. As per
Section 2(33) "prohibited goods" means any goods the impod or export of which is
subject to any prohibition under this Act or any other law for the time being in force
but does not include any such goods in respect of which the conditions subject to
which t}le goods are permitted to be irnported or exported have been complied with.
The improperly imported gold by the passenger without following the due process of
law and without adhering to the conditions and procedures of import have thus
acquired the nature of being prohibited goods in view of Section 2(33) ofthe Act.

23. It is quite clear from the above discussions that the gold was concealed and not
declared to tl:e Customs with the sole intention to evade pa5rment of Customs duty.
The record before me shows that the passenger did not choose to declare the
prohibited/ dutiable goods and opted for green channel of customs clearance a-fter

arriving from foreign destination with ttre willful intention to smuggle ttre impug:red
goods. The gold bar, derived from the gold paste and one kadiwali c}rain, of 24 Kt/
999.0 purity totally weighin g 449.O5O grams, having Tariff Va-lue of Rs.19,59,766l-
and Market value of Rs.22,34,O24 /-, were placed under seizure vide panchnama
drawn on 14.12.2027. Despite having lorowledge that the goods had to be declared
and such import is arl offence under the Act and Rules and Regulations made under
it, the passenger had attempted to remove the gold concealed in the jeans worn, by
deliberately not declaring the same on arrival at airport by him with the willful
intention to smuggle the impugned gold into India. I therefore, find that the passenger
has committed al offence of the nature described in Section 112(a) of Customs Act,
1962 making him liable for penalty under provisions of Section I 12 of the Customs
Act,7962.

25. In view of the above discussions, I hold that the gold paste and one kadiwaJi
chain carried by concealing in the jeans worn ald undeciared by the noticee with an
intention to clear tire same illicitly from Customs Airport ald evade pa5zrnent of
Customs duty, are liable for absolute confiscation. Further, the noticee in his
statement dated 74.12.2021 stated ttrat, the gold concealed in jeans was arrange by
himself and were handed over to his friends residing in Tamilnadu. His travels and

24. I further find that the gold is not on the list of prohibited items but import of
the same is controlled. The view taken by the Hon'ble Supreme Court in the case of
Om Prakash Bhatia however in very clear terms lay down the principle that if
importation and exportation of goods a-re subject to certain prescribed conditions,
which are to be fulfrlled before or after clearance of goods, non-fulfillment of such
conditions would make the goods fall within the ambit of 'prohibited goods'. This
ma-kes the gold seized in the present case "prohibited goods" as the passenger, trying
to smuggle it. The passenger was not eligible passenger to bring it in India or import
goid into India in baggage. The gold in form of paste and one kadiwali chain
concealed in the jeans worn by passenger were recovered from his possession and
were kept undeclared with an intention to smuggle the same and evade payment of
customs duty. By using this modus, it is proved that the goods are offending in nature
and therefore prohibited on its importation. Here, conditions a-re not fulfilled by the
passenger.
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stay expanses in Dubai were arranged by himself and his friends Shri Mohammed
Amin. He took money from his friend to visit Dubai and he has to returned the same
to them. He carried gold for third person for monitory benefits. Further, tJle gold
brought by him was carried for some other person and that too by concealment in the
jeans worn by him. In the instant case, I arn therefore, not inclined to use my
discretion to give an option to redeem the gold on payment of redemption fine, as
envisaged under Section 125 of the Act.

26. Further, before the Kerala High Court in the case of Abdul Razak 12012(27 5)

ELT 300 (Ker)1, the petitioner had contended that under the Foreign Trade (Exemption
from application of rules in certain cases) Order, 1993, gold was not a prohibited item
and can be released on paJ,,rnent of redemption fine. The Honble High Court held as
under:

"Further, as per the statement giuen bg the appellant under Section 1O8 of the
Ac| he is onlg a carrier i.e. professional smuggler smuggling goods on behalf of
others for consideration. We, th-erefore, do not find ang meit in the appellant's
co.se that he hos the ight to get the confiscated gold releo.sed on pagment of
redemption fine and dutq under Section 125 of the Act."

27. In the case of Samynathan Murugesan [ 2OO9 (247) ELT 2l (Mad)], the High
Court upheld the absolute confiscation, ordered by the adjudicating authority, in
similar facts and circumstances. Furtfler, in the said case of smuggling of gold, the
High Court of Madras in the case of Samyanathan Murugesan reported at 2OO9 (247)

ELT 21(Mad) has ruled that as the goods were prohibited and there was concealment,
the Commissioner's order for absolute confiscation was upheld.

89. While consideing a prayer for provisional release, pending adjudication,
uhether all the aboue con uhollA be ignored bg the authoities, enjoined uith a dutg, to
enforce the statutory prouisions, nlles and notirtcations, in letter and spiit, in
co/tsonance with the objects and intention of the Legislature, imposing
prohibitions/ restnctions under the Customs Act, 1962 or under anA other laut, for the
time being in force, u.te are of the uieut that all the outhoities are bound to follou.t the
samq u)hereuer, prohibition or restiction is imposed, and u.)hen the u.tord, "restiction",
also means prohibition, a,s held bg the Hon'ble Apex Court in Om Prako.sh Bhatia's co,se

(cited supra).

29 The Hon'ble High Court Of Madras in the matter of COMMISSIONER OF
CUSTOMS (AIR), CHENNAI-I Versus P. SINNASAMY 2016 (344) E.L.T. i154
(Mad.) held-
Tibunal had arrogated pouers of adjudicoting authoitg bg directing authoitA to
releo.se gold bg exercising option in fauour of respondent - Tribunal hol. ouerlooked
categoical finding of adjudicating autlaitg tlnt respondent had deliberatelg
attempted to smuggle 2548.3 grams of gotd, bg concealing and uithout declaration
of Customs for monetary consideration - Adjudicating autlLoity had giuen reasons

for conf.scation of gold uthile allouing redemption of other goods on pagment of fine
- Discretion exercised bg authoitg to deng releose, is in accordance uith tau -

Interference bg Tibunal is agoinst laut and unjustifi.ed -
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2A. Further I find that in a recent case decided by the Hon'ble High Court of
Madras reported aI 2OI6-TIOL- 1664-HC-MAD-CUS in respect of Malaba-r Diamond
Gallery Fzt Ltd, the Court while holding gold jewellery as prohibited goods under
Section 2(33) of the Customs Act, 1962 had recorded that "restriction" also means
prohibition. In Para 89 of the order, it was recorded as under;
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Redemption fine - Option - Confiscation of smuggled gold - Redemption cannot be
alloued, o.s o. matter of ight - Discretion conferred on adjudicating authoity to
decide - Not open to Tibunal to rlssue ang positiue directions to adjudicating
authaiv to exercise option in fauour of redemption.

30. In 2019 (370) E.L.T. 1743 (G.O.I.), before the Government of India, Ministry of
Finance, [Department of Revenue - Revisionary Authority]; Ms. Mallika Arya,
Additional Secretary in Abdul Kalam Ammangod Kunhamu vide Order No. 17 /2OI9-
Cus., dated 7-1O-2OL9 in F. No. 375/O6|B/2O17-RA stated that it is observed that
C.B.I. & C. had issued instruction vide Letter F. No. 495/5/92-Cus. VI, dated l0-5-
1993 wherein it has been instructed that "in respect of gold seized for non-declaration,
no option to redeem t}le same on redemption fine under Section 125 of the Customs
Act, 1962 should be given except in very trivial cases where the adjudicating authority
is satisfied that there was no concea.lment of the gold in question".

31. Given the facts of the present case before me and the judgements and rulings
cited above, the gold paste concealed in the jeaas worn arrd carried by the passenger
is therefore liable to be confiscated absolutely. I therefore hold in unequivocal terms
that the gold bar derived from the gold paste and one kadiwali dnatn, of 24 ktl999.Oo
purity totally weighing 449.050 grams carried by and recovered from the passenger,
placed under seizure order under panchnama proceedings both dated 14.72.202L
would be liable to absolute confiscation under Section 111(d), 111(i) & 111(j) of the
Act. F\rrther, the jeans used for concealment of the gold recovered from the passenger
and place under seizure vide seizure order under panchnama proceedings both dated
74.12.2021would be liable for confiscation under Section 119 of the Act.

32. I further frnd that the passenger had involved himself ald abetted the act of
smuggling of the gold, in form of gold paste and one kadiwali chain, of 24 Kt.l999.O
purity totaly weighing 449,05O grams by concealing in the jeans worn by him. He has
agreed and admitted in his recorded statement that he travelled with the gold paste
weighing 518.5O0 gms. and one kadiwali chain weighing 44.79O grar-rs by concealing
in the jeans worn by him, totally weighing 449.O5O grams gold of 24Kt/999.O0 purity,
from Dubai to Ahmedabad. Despite his knowledge and belief that the gold carried by
him is an offence under the provisions of the Customs Act, 1962 and the Regulations
made under it, tJle Passenger attempted to smuggle the gold of 24 Kt.l999 purity
totally weighing 449.050 grams by concealing in the jeans by him. Thus, it is clear
that the passenger has concerned himself with carrying, removing, keeping,
concealing and dealing with t1le smuggled gold which he knows very well altd has
reason to believe that the same are liable for confiscation under Section 111 of the
Customs Act, 7962. Therefore, I frnd that the passenger is liable for penal action
under Sections 112 of the Customs Act,7962 and I hold accordingly.

33. Accordingly, I pass the following Order:

ORDER
I order absolute confiscation of the gold bar and one kadiwali chatn, of 24
Kt./999 purity totally weighing 449.O5O grams, having tariff va.lue of
Rs.19,59,766/-(Rupees Nineteen Lakhs Fifty Nine Thousand Seven Hundred
and Sixty Six only) and market value of Rs.22,34,O24 /- (Rupees Twenty Two
Lakhs Thirty Four Thousald and TWenty Four Only), recovered from the
passenger and seized vide Seizure Memo/Order under tLre Panchnama
proceedings both dated 14.12.2O2L under the provisions of Sections 1 1 1(d),
1 i 1(i) and 1 1 I fi) of the Customs Act 1962;

I
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I order absolute confiscation of the packing/concealing material i.e. jeals used
to conceal the recovered and seized gold under Section 119 of the Customs Act;

I impose a penalty of Rs.8,OO,OOO/- (Rupees Eight Lakh Only) on Shri Nizar Ali
Sickandar under the provisions of Section 112(a)(i) of the Customs Act 1962.

34. Accordingly, the Show Cause Notice No. VIII/ 10-29/SVPIA/O&A/HQ/2O22-23
dated 10.06.2022 stands disposed of.

11

111

\t ^ -^-lVv- ---!.aq-'
lvishal Malantl

Additional Commissioner
Customs, Ahmedabad

F. No. : VIII/ 10-29/SVPIA/O&A |HQ2O22-23
DtN z 2O23O27 1 MNOOOOOOFS6C

Date:O7.O2.2023

BY SPEED POST A.D./OTHER PERMISSIBLE MODE OF COMMUNICATION

To,
Shri Nizar Ali Sickandar ,

No. 13/29, La-l Mohamed Cross Street,
Chepuk, Chennai-600005, Tamil Nadu.

Copy to:-

I. The Commissioner of Customs, Ahmedabad. (Kind Attn: RRA Section)
II. The Deputy Commissioner of Customs (AIU), SVPIA, Ahmedabad.
III. The Deputy Commissioner of Customs, SVPIA, Ahmedabad.
IV. The Deputy Commissioner of Customs (Task Force), Ahmedabad.
V. The System In-Charge, Customs, HQ., Ahmedabad for uploading on the

official web-site.
VI. Guard File
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